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. INTHE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )
) »y
Plaintiff, Y A-2Y9UY9
Y. ; ’f' ‘ 7 ,"’-/‘\ { 7 - '/!".( &z
)
MARK WAYNE KING, )
)
Defendant. )
) Case No. 3AN-12-9810 CR
MEMORANDUM AND ORDER

Criminal Rule 32.4(¢) requires that the Panel issue a written decision when the

Panel remands a case to the trial court for sentencing, The Panel’s practice for the past few years

has been to issue a written decision whether the Panel remands or accepts a case, and the Panell
sends a copy of each decision to the State Law Library. The Panel’s hope is to develop a body of

decisions ‘rhajt mziy be <—)f Ecr;eﬁi to proéecﬁtors: crimin;l defens—e x.att-ornc;ys, ;md '&‘ial}udg.es.’ |

1. Procedural Background

LK. disclosed to a grade school counselor in 2012 that Mr. King, her uncle, had

sexually abused her. He made admissions to the police. The State charged him with 13 county

+ The Court of Appeals has recognized that:

As the only state-wide body specifically charged with the responsibility of
determining the existence of manifest injustice, the three-judge sentencing panel
is in a unique position to establish a uniform approach to identifying cases in
which manifest injustice would result from imposition of a presumptive term.

Harapat v. State, 174 P.3d 249, 255 (Alaska App. 2007) (quoting Lloyd v. State, 672 P.2d 152,
155 (Alaska App. 1983). See also, Daniels v. State, 339 P.3d 1027, 1033 (Alaska App. 2014).

The Panel also issues such written decisions because it is not reasonably possible for the Panel

MEMORANDUM AND ORDER
State of Alaska v, Mark Wayne King, Case No. 3AN-12-9180 CR
Page 1 of 22 Alaska Court System




10

11

12

13

.14

15

16

17

18

19

20

21

22

23

24

25

of Sexual Abuse of a Minor in the 1% Degree (SAM 1), 2 counts of Sexual Abuse of a Minor in
the 2™ Degree (SAM 27, and a count of Unlawful Exploitation of a Minor, alleging that he had
sexually abused LK. while she resided in his home over an approximately 3-year period, when|
she was approximately ages 8-10.

Mr. King pled not guilty. He moved pre-trial to suppress his statements to the
police. The trial court denied his motion.

M, King maintained his not guilty plea but waived his right to a jury trial, opting]
instead for a court trial before Anchorage Superior Court Judge Jack Smith, and he agreed that
LX.’s grand juﬁ tcsthﬁony a-ndrAlas.ka CARES child advocacy centef recordea interview 'co;.ll&
be presented as evidence at trial, so L.K. would not have to testify.

Mr. King duzing the trial: did not challenge the testimony of Anchorage Polics
Department Detective Leonard Torres, the State’s only witness, with respect to the SAM 1% of
SAM 2™ charges; did not present-any evidence; and, his counsel did not miake an opehing
statement or present closing arguments,

Judge Smith found Mr. King guilty on 10 counts of SAM 1% Degree — Counts 4]
13 — and the 2 SAM 2™ Degree Counts (14,15), and acquitied him on the 4 remaining counts.

Mr, King faced a minimum composite sentence of 92 years, 6 months and 2 days.

He is not eligible to apply for discretionary parole. He is entitled to mandatory parole, 2

members to touch on every material point and consideration when verbally stating the Panel’s
decision during the Panel hearing. .

2 Mr. King is subject to a presumptive sentencing range of 25-35 years on each of the SAM 1:1
Degree counts per AS 12,55.125(1)(1)(a)(i). He is subject to a presumptive range of 5-15 year
on each of the SAM 2™ Degree counts per AS 12.55.125(i)(3)(A). The sentencing court must
impose at least one-quarter of the presumptive term — calculated from the middle of the
presumptive — for each of Counts 5-13 (SAM 1% Depree) consecutive with each other and wi

Count 4 (SAM 1¥ Degree) per AS 12.55.127(c)(2) and AS 12.55.127(c)(4)(A), and at least 1
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Mr. King, in preparation for sentencing, arranged for and underwent a sex
offender risk assessment and psychological evaluation by Dr. Bruce Smith, a forensic
psychologist. Dr. Smith issued a related report.

Prior to the sentencing the State did not proffer any statutory aggravating factors,|
and Mr. King did not proffer any statutory mitigating factors. He did request that Judge Smith
refer the case to the 3-Judge Sentencing Panel (Panel) per AS 12.55.165(a) on the grounds that:
he qualifies for the non-statutory mitigating factor of extraordinary prospects for rehabilitation|
and it would be manifestly unjust if some adjustment was not made to the presumptive term|
based on that non-statulory mitigating factor; and, that manifest injustice would result from
sentence being imposed within the presumptive range, whether or not adjusted for aggravating
and mitigating factors. He relied primarily on Dr. Smith’s report. The State opposed the casel
being referred to the Panel.

Mr. King presented Dr. Smith’s testimony during the sentencing hearing. No
other evidence was presented. Judge Smith determined that Mr. King had not proven either
proposed grounds for referral to the Panel by clear and convincing evidence, so he declined to

refer the case, and proceeded to sentence Mr. King, imposing the minimum possible composite

sentence of 92 years, 6 months, and 2 days.

consecutive day for cach of the 2 SAM 2™ Degree convictions per AS 12.55.127(c)(2)(F). Heis
not eligible for discretionary parole unless made eligible by the Panel per AS 33.16.090. He ig

entitled to mandatory parole (good time) due to the dates of his offenses, per AS 33.16.010 and|
AS 33.20.010.
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Mr. King appealed. The Court of Appeals affirmed Mr. King’s convictions bu
remanded the case to the trial court for further cousideration of whether the case should be
referred to the Panel.?

Judge Smith had retired. The case was reassigned to Anchorage Superior Court
Judge Eric Aarseth. Judge Aarseth set a sentencing hearing and briefing schedule,

Mr. King in his sentencing brief requested that the case be referred to the Panel orf
the two grounds previously presented and added a third basis ~ the non-statutory mitigating|
factor of exemplary post-offense conduct. The State opposed referral to the Panel on any basis,
The State did not propose any statutory aggravaﬂng factors and Mr. King did not propose any
statutory mitigating factors.*

The parties at the sentencing hearing relied on the evidence then in the record,
Judge Aarseth found that Mr, King had not met his burden of proof with respect to the exemplary
post-offense Tonduct hon-statitory ‘mitigatingfactor “but ‘he had et His' burdén of proof with~

respect to the other two proposed grounds for referral, and that manifest injustice would also

3 King v. State, 487 P.3d 242 (Alaska 2021). The Court of Appeals: discussed the import of Dr,
Smith’s unrefuted expert opinions; found that the trial court had not applied the proper totality of]
the circumstances test with regards to the extraordinary potential for rehabilitation non-statutory
mitigating factor; and, found that it was not clear that the trial court had applied the propeq
manifest injustice if sentenced within the presumptive range, whether or not adjusted for
aggravating and mitigating factors, analysis as the trial court had focused primarily on the facts
of the offenses and not on Mr. King and his background and other conduct, in particular his trial
related decisions which avoided LK. having to testify, his remorse, and, his willingness to
participate in sex offender treatment,

4« The Court of Appeals had noted that there was evidence in the record which would support thel
trial court finding the AS 12.55.155(c)(18)(B) statutory aggravating factor — that Mr. King had
been convicted of felony sexual offensc under AS 11.41.410 -458 and had engaged in the same
or ather conduct prohibited by AS 11.41.410 - 458 with same or another victim — and that if this

aggravating factor was found to apply the case could_not_be referred_to_the Panel_on_the_basis.af
the extraordinary potential for rehabilitation non-statutory mitigating factor per AS 12.55.165(b),
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result if Mr, King were not eligible to apply for discretionary parole aftor serving one-half of the
composite active jail sentence.’ So, he did not impose sentence and referred the case to the

Panel.

The Panel hearing was held on January 4, 2022.5 Neither party called witnesses
or submitted exhibits.

2. Facty

The record, in addition to the facts outlined above in the procedural history,
contains the following material facts.

Mr, King. gfaduatéd from high school. He Waé trained and then worked as 4
welder, He enlisted in the Navy at age 21, served for some 7 years, and was honorably]
discharged. He obtained an associate’s degree in computer engineering. He had a part-time job
for a short period of time and then worked for the Federal Aviation Administration (FAA) in
Auchorage for some 23 years. - Sl R - R

Mr. King has no material prior criminal record.

Mr, King has never married. At the time he began to sexually abuse L.K. he had

not had an intimate relationship since he was in the Navy. He lived alone.

The State informed Judge Aarscth near the outset of the sentencing hearing that it was nof
pursuing that statutory aggravating factor.

s Judge Aarseth’s referral reflects that he referred the case to the Panel on the basis of both th
non-statutory extraordinary prospects for rehabilitation mitigating factor and the finding tha
imposition of sentence within the presumptive range, whether or not adjusted for aggravating o1
mitigating factors, would be manifestly unjust, though he evidently believed that a sentence of 46
years, 3 months, and 2 days, the lowest composite sentence that the Pancl could impose based on
a finding that the non-statutory mitigating factor applies, would not be manifestly unjust if Mr,
King is eligible to apply for discretionary parole after serving one-half of that sentence.

s Mr, King filed a motion on December 30, 2021 to continue the Panel hearing to a later datel

due to Dr. Smith’s non-availability on January 4, 2022, and requested expedited consideration
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. Mr. King’s brother has two daughters, including L.K... His brother in or abouf
2007 was not able to adequately provide for his daughters. Mr, King allowed his brother and
nieces o move into his home, L.K. was approximately 7 years old.

LK. is on the autism spectrum, she has a sensory disorder, and has been
diagnosed with ADHD, and a mood disorder.

Mr. King began by default to assume more of a parental role than he had
anticipated or wanted. L.K.’s sister moved to her mother’s home. L.K. moved to a bedroom on
the same floor as his bedroom. He became involved in her hygiene care, including bathing|
LK.’s sehsory disordef was sucﬁ that she frequently did not wear clothes while home.

Mr. King began to engage in sexual activity with L.K.,, touching her vagina whilg
bathing her and showing her and letting her touch his erect penis. Over a period of 2-3 years hj

engaged in sexual conduct with L.K, by his estimate, over 50 different times, His conduct

‘included: digital anal -penetration- (Counts 4;5); cunnilingus (Count 6); penile anal- penetration -

(Counts 7-9); penetrating L.K.’s anus with a vibrator (Count 10), penctrating L.K.’s vagina with
a vibrator (Count 11); fellatio (Counts 12, 13); and, sexual contact (Counts 14,15). He used
candy 1o persuade L..I{, to engage in these activities.

Mr. King, when interviewed by Detective Torres, acknowledged that: he let L.K|
touch his erect penis; he played with her vagina; he showed her sexual positions; he digitally
penetrated her wile bathing her; his penis touched her vagina while they were in bed together; he

masturbated in front of her; he gjaculated in her mouth; he used a vibrator in her anus and

The Panel addressed this matter at the outset of the January 4, 2022 hearing. Mr, King advised

that he was withdrawing the motion to continue. The hearing then proceeded as scheduled.

MEMORANDUM AND ORDER
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1 || vagina; he wore a cock ring while cngaging in sexual acts with her; and, he had become sexually,
2 1l aroused while spanking L.K.’s sister’s naked behind while other children were watching,
3 Mr. King explained to Detective Torres that: L.K. had bad hygiene, ran around
* the house naked and he had to care for her, including bathing her; what he did would be
° inappropriate if done to a normal child, and if inappropriate was not sexual as there was no
j penile penetration which is *“real sex;” he engaged in at least some of this conduct so she would
. learn about sexual matters; and, she was curious about sex, she grabbed and rubbed his penis,
o and she grinded on him,
10 Mr, Kiﬁg’s allocﬁtion during the 2015 sentencing heéﬁng' before Judge Smith
11 ||included a material amount of self-pity, but he: acknowledged that there was no excuse for his
12 || behavior; expressed the hope that LK. will recover in time, and advised that he wiil do what hg
13 || can to help her; apologized to those he may have hurt, most especially L.K.; acknowledged hi
x4 [yesponsibility for any- illegal -conduct that oceurred-between -he and L.Ks; recognized that hi#--
5 1l conduct involved a betrayal of trust and that she did not deserve what happened to her; stated
16 that he will feel guilt and remorse for the rest of his life; and, advised that he would participate inl
H whatever sex offender programs the court orders,’
e L.K.’s mother provided a victim impact statement to the author of the PSR in
:: which she advised that; when L.K. came to live with her after Mr, King was charged she was a
”t broken and angry child, who frequently cried and who blamed herself for what had happened;
- and, LK. had been regularly receiving counseling for the past year and a half and was doing
23 ||much better.
24
25
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~ Dr. Smith is a well-credentialed and experienced forensic clinical psychologist|
He received his doctorate in psychology in 1981 and has since been a licensed psychologist
practicing in Alaska., He helped develop the Department of Corrcetions (DOC) sex offender
treatment program (SOTP), He has testified as an expert in the field of forensic psychology some;
300 times.

Dr. Smith met with Mr. King in April 2015 for purposes of conducting a sex
offender risk assessment and a psychologica! evaluation. He conducted a clinical interview and|
administered the Minnesota Multiphasic Personality Inventory-2 (MMPI-2), the Personality
Assessment Inventor& (PAI), the Multiphasic Sex Iﬁvéntory (MST II), the STATIC-ZOOZR, and
the STABLE-2007 tests.

With regards to the psychological evaluation, Dr. Smith recognized that Mr. King:

had disclosed having sexual interest, thoughts and sexual fantasies involving children; had

minimized-and rationalized-his conduet-and blamed LK during both his-police interview and"th’?

forensic clinical interview and testing;® had endorsed a number of extreme and bizarre thoughts;]

and, had exhibited thinking and behavior which was basically the same as other child molesters.

7 Mr. King submitted a written statement which was included with the Pre-Sentence Repott
(PSR), and it appears his verbal allocution consisted of his reading that written statement. The
PSR author also included with the PSR letters of support for Mr. King from family and friends,

¢ The MSI Il in particular, Dr, Smith in this regard, in part, wrote:

However, his responses indicate a number of rationalizations to minimize the
seriousness of his sexual behavior. Thesc include belicving the allegations
against him were exaggerated, no one was hurt by what happened, he did not plan
it, he slipped up one time, made a mistake and does not know how the sexual
things happened, Matk noted he was stressed, mixed up, and is not perfect, He
further placed responsibility for his behavior on having problems with his family,
having been interested in the child’s sexual development, attempting to teach her
about sex, having to keep her washed and clean, and not having a satisfying

sexual relationship. Finally, Mark also holds the victim responsible for his sexual
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- Dr. Smith found that Mr. King's test results reflected. that he had a number of
inter-related emotional and psychological problems, which contributed to his committing the
sexual abuse, including an Unspecificd Depressive Disorder, Other Specific Paraphiliag
Disorder-Sexual Abuse of Children; Exhibitionist Disorder, Personality Disorder NOS with
paranoid and antisocial features, and, possibly, an Anxiety Disorder involving female peers, He
fou_nd that Mr. King is sexually attracted to adult women but feels inadequate and lacks thd
confidence o interact socially with adult women, and he sees himself as the victim of &
dangerous world, which keeps him from accepting full responsibility for his actions. He opined
that the foregoing needed to be addressed, and could be addressed in an institutional setting, such
as the DOC facilities in Palmer or Juneau, or in the community by a DOC approved provider.'®

With regards to the risk asscslsmcnt, Dr. Smith determined that Mr. King presenty

a low risk of recidivism based primarily on the results of the STATIC-2002R, an instrument used

| to predict sexual and-violent fecidivisni for sek offefiders, Which refléct that lie scofed in’ tha"

lowest risk category, with a predicted recidivism rate of 1% at § years following release from

custody, and that only 2.1% to 4.4% of all sex offenders scored lower,'! Dr, Smith recognized

behavior because she kept coming over to see him, asked for it by the way she
looked and talked, led him on all the way, and wanted and liked the sexual things
that happened,

Dr, Smith’s May 18, 2015 report at p, 6.

* Dr. Smith noted this in discussing the results of the MMPL-IL, Dr, Smith found that Mr. King’s
paranoia and psychopathic deviance scales were clevated, and noted that person with his profile
tend to exhibit a pattern of chronic psychological maladjustment — they are immature, alienated)
tend to manipulate others for their own gratification, rationalize their difficulties, and blame]
others rather than accept responsibility for their actions,

*0 Dr. Smith identified two such providers — Dr. Roger Graves and Dr, Michelle Yep Martin,

22 _Dr. Smith acknowledged that this instrument had not heen normed_for the Alaska population
and he applied a routine correctional sample. His report and his sentencing hearing testimony,
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that Mr, Kir_xg scgred a moderajce risk of recidivism on the STABLE-2007 but placed more]
weight on the STATIC-2002R results, and found that his overall risk of recidivism is low.!2

Dr. Smith opined that Mr, King;

does not acknowledge a sexual deviance that led to his repeated molestation of his
niece. He believes that her proximity when moved next to his room and her
nakedness were the triggers that led to his sexualizing her, Mark has some
unusual thought patterns and cognitive distortions that come from his lack of
social experience with women and children over the course of his life. It appears
that the availability of a nude prepubescent/pubescent child was the primary risk
factor,'® Research supports that access to a victim is the most powerful risk factor
for re-offending, His risk of recidivism is most likely related to being
unsupervised with a female child and not having a form of cxternal support or
validation of his logical distortions. Another factor is the fact that Mark was non-
assertive in his relationships with adults . . . and appears {o have intimacy deficits
that need to be addressed as a component of developing a healthy approach to
sexuality. He has social anxicty, a long term depressive baseline to his feeling,
and feels he has been victimized in life, These are all treatment areas for Mark to
address, . ,

Mark nceds to address his sexual deviancy, suspicion and mistrust of others,
intimacy deficits and cognitive distortions in treatment. , .

He will be best scrved by placement in treatment while incarcerated so that he
may continue to take responsibility for his offending bchavior, and learn
avoidance and thought stopping to address his sexualization of prepubescent
females, learn to use his self-management tools from a relapse prevention plan
and Good Lives plan, develop a safety net, and establish a safety plan for any
potential children of other people in his home environment. . .

The primary recommendation to emerge from this evaluation is for Mark to
engage a DOC approved provider while incarcerated if possible but immediately

upon his release to address his pattern of sexual abusc of his niece given his lack
of a mature adult as a sexual outlet. . . [He will also need to address his]

and the discussion of the STATIC-2002R in the PSR, reflect that the STATIC-2002R is used by
DOC and is the best available risk assessment instrument for sex offenders,

2 The STATIC-2002R generally measures static or fixed factors while the STABLE-2007
includes more dynamic or changing factors. Dr. Smith noted with respect to the former thaf
recognized predictors of recidivism include criminal history, non-sexual antisocial behavioq
beginning in childhood and continuing into adulthood, prior contact offenses, prior violent
offenses, and drug use problems, none of which were present for Mr. King.

wAllenphasisisadded by the Pancl tnless otherwise noted;
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underlying . negative emotional states. . . Mark has .an engrained pattern _of
thinking and behaving that that fits the diagnostic criteria for a personality
disorder on testing, This allowed him to engage in the molest behavior with his
niece even though he knew it was wrong and against both his own moral code and

that of society. This one sided thinking process in combination with his access to
a vulnerable pubescent female led to the offending behavior event though there

does not appear to have been a deviant sexual interest pattern in children that pre-
dated the offending time frame.

Dr. Smith during his 2015 sentencing hearing testimony: further explained why he
placed primary weight on Mr. King’s historical risk factors (STATIC-2002R); advised thaf
rescarch shows that engagement in a SOTP further reduced an offender’s risk of recidivismy
opined that Mr. King does not-have a fixed ingrained pattern of deviance that must be addressed;

and stated,

The underlying factors on the other side of things, having to do with things that
relate to intimacy deficits and having to related to his thinking pattern and what
clouded his judgment, and those things arc eminently treatable, either in an
incarcerated setting or with a community provider, once he is released,

a. Panel Role
The Panel understands that; “It is the legislature, not the judiciary which
establishes the punishment or range of punishments for a particular offense;”!* “The presumptive
term for an offense represents the legislature’s assessment of the appropriate sentence for d
typical offender within that category;”!5 and, the “safety valve” Panel statutes “do not authorize
sentencing judges [or the Panel] to disregard the legislature's assessment concerning the relativd

seriousness of the crime or the general appropriateness of the prescribed penalty.”!6 But the

u Beltz v. State, 980 P.2d 474, 480 (Alaska App. 1999). See also, Scholes v. State, 274 P.3d
496, 503 (Alaska App. 2012),
15_Id

16 Id, See also, Moore v, State, 262 P,3d 217, 2021 (Alaska App. 2011).
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Panel also recognizes that the Legislature did create the Panel as a presumptive sentencing safety]
valve in appropriate cases and, with certain exceptions that do not apply herein,!? did not excludd

even unclassiﬁed felony sexual offenses — offenses which are heinous by definition — from|

possible Panel referral.

b. Scope of the Referral

The Panel advised the parties at the outset of the Panel hearing that the Pancl’s
position is that the scope of its consideration of a case is limited to the basis of the trial judge’s
referral to the Panel,'® with the possible exception of the Panel’s authority to make a defendant
cligible for 'discretibnary parole.

So, the Panel considered the two grounds for referral per AS 12.155.165(a)'"

found by Judge Aarseth — the non-statutory extraordinary potential for rehabilitation mitigating

17 See, AS 12.55.165(b),(c).
10 See, Luckart v, State, 270 P.3d 816, 820 (Alaska App. 2012).
13 AS 12,55.165(a) provides that:

If the defendant is subject to sentencing under AS 12.55.125(c),(d),(e), or (i) and
the court finds by clear and convincing evidence that manifest injustice would
result from failure to consider relevant aggravating or mitigating factors [non-
statutory mitigating factors] not specifically included in AS 12.55.155 or from
imposition of sentence within the presumptive range, whether or not adjusted for
aggravating or mitigating circumstances, the court shall enter findings and
conclusions and causc a record of the proceedings to be transmitted to a three-
judge panel for sentencing under AS 12.55.175.

AS 12.55,165(a) provides “two discrete” grounds for referral to the Panel. Garner v. State, 264
P.3d 1045, 1048 (Alaska App. 2011). See also, Kirby v. State, 748 P.2d 757, 762 (Alaska App.
1987). The Panel has the authority to address eligibility for discretionary parole — explicit pey
AS 12.55.175(e) and implicit per AS 12.55.175(c). See, Luckart v. State, 314 P.3d 1226, 1234
(Alaska App. 2013). Eligibility for discretionary parole is not listcd as a ground for trial court
referral to the Panel in AS 12,55.165(a) but the Alaska Court of Appeals has indicated that a trial
court may nonetheless refer a case to the Panel on this basis. See, Lockridge v. State, 2016 WL

5220952 (Alaska App.” June 8, 20T6) (ciled per McCoy v. State, 80 P.3d 757, 762-64 (Alaskd
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based o & defefidant’s prospects for rehabilitation characterized as-exceptional,-extraordinary, ar

factor and the claim that. manifest injustice would result if Mr. King is sentenced within tho

presumptive range, whether adjusted for aggravating or miligating factors, and whether manifes
injustice would result if he is not made eligible for discretionary parole after serving an
appropriate portion of the minimum composite jail sentence the Panel could impose based on
finding the non-statutory mitigating factor providea he satisfies any conditions imposed by theq

Panel. 2

c. Non-Statutory Mitigating Factor
The Panel first addresscd the proposed non-statutory mitigating factor because thej
existence bf é mitigating factor is a material considcrafion with respcc‘:t'to other basis for referral
— that manifest injustice would result from imposition of a sentence within the presumptive
range, whether or not adjusted for aggravating or mitigating circumstances.?’

The Alaska Court of Appeals has recognized a non-statutory mitigating factor]

App. 2002). The Panel independently reached a similar conclusion in State v. Timothy Tanberg

4FA-16-619 CR.

2 The Panel, given Judge Aarseth’s referral, considered both whether manifest injustice would
result if Mr. King is sentenced to the composite presumptive term, whether or not adjusted for
aggravating or mitigating factors, and whether manifest injustice would also result if he is not
made eligible to apply for discretionary parole after serving whatever presumptive composite
sentence was then being considered by the Panel.

a1 See, Smith v, State, 711 P.2d 561, 569 (Alaska App. 1985):

The proper procedure for the sentencing court in such a case is first to calculatc
what the presumptive term would be after adjusting for aggravating and
mitigating factors and, second, to determine whether the adjusted term would be
manifestly unjust — or plainly unfair — when compared with a sentence the court
might deem ideally suitable in the absence of presumptive sentencing.

See also, Shinault v. State, 258 P.3d 848, 850-51 (Alaska App. 20171),
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judge cannot refer, and the Panel cannot accept, a case on this basis if the defendant’s “prospects|
for rehabilitation arc less than extraordinary.”®
Rehabilitation basically means that the defendant will not reoffend, though 4

defendant is not required to prove the same to an absolute certainty. 2* Mr, King bears the burden
of proving by clear and convincing evidence based on the totality of the circumstances that he
can be adequately treated in the community and need not be incarcerated for the full presumptive
term in order to prevent future criminal activity, 2

 The Alaska Court of Appéals has identified a number of factors that may be
considered by the trial court judge in deciding to make a referral on this basis and by the Panel in
reviewing such a referral, which include:

1. The defendant’s juvenile record (if any).
2. The defendant’s adult criminal record (if any).

4. The defendant’s education and how well the defendant performed in school.
5. Whether the defendant has engaged in cxtra-curricular activities.
6. The existence and extent of the defendant’s family ties.
7. Whether the defendant has continuing family support.
. Whether the defendant is youthful.
Whether the defendant has expressed remorse for the criminal conduct.

8
9.
10. Whether the defendant has engaged in needed treatment,

22 See, Kirby, 748 P.2d at 766 (unusually good prospects for rehabilitation); O’Connor v. State,
444 P.3d 226, 232 (Alaska App. 2019) and Olmstead v. State, 477 P.3d 656, 661 (Alaska App
2020) (extraordinary potential for rehabilitation); Garner, 266 P.3d at 1047(exceptional
prospects for rehabilitation), The Court of Appeals evidently considers these descriptive terms to
be interchangeable.

» A8 12.55.165(c)(1) (trial court referral) and AS 12.55.175(£)(1) (acceptance by the Panel).

» See, 0°Connor, 444 P,3d at 234-35.

s See, O’Connor, 444 P.3d at 233-35; Boerma v. State, 843 P.2d 1246, 1248 (Alaska App,
1992); Kirby, 748 P.2d at 766; Lepley v. State, 807 P.2d 1095, 1100 (Alaska App. 1991); Beltz,
980 P.3d at 481; Manrique v. State, 177 P.3d 1188, 1193 (Alaska App. 2008); Silvera v, State,

244 P.3d 1138, 1149 (Alaska App. 2010); Smith v. State, 258 P.3d 913, 917 (Alaska App.2017).

MEMORANDUM AND ORDER
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11, The evaluation.of the defendant in the PSR.25

12. Whether the Judge/Panel understands the problems that led the defendantto ™77 ~
commit the offense.?’

13, Whether the Judge/Panel can conclude that said problems are readily
correctable or unlikely to recur,

14.In the sex offense context, whether the defendant has a history of
unprosecuted sex offenses,?®

The Panel found that there are facts that militate against the Panel finding that Mr,

King had met his burden of proof, including:

1. Mr, King minimized and rationalized his offenses

2. He blamed the victim,

3. His 2015 allocution was in material part consistent with Dr. Smiths’
evaluation —that he focuses on the impact of such matters on himself,

4, As Judge Aarseth found, his trial decisions were also tactical, though his
decisions certainly did benefit LK.

5. Dr. Smith’s report did not address some things that appear to be pertinent,
such as the bondage videos and “teen” videos found during search of his
residence, and his conduct toward L.K,’s older sister’s friend during same
time period (12-year old) — chasing her and trying to pull down her pants.

6. And certain of Dr. Smith’s above-stated findings

TTTTT T T The Panel dlse found that there were-a-number of-facts-that supported the. Panel

finding that Mr. King had met his burden of proof, including:

as The list to this point is based primarily on Smith, 711 at 570 and Daniels, 339 P.3d at 1030
31

21 See, Lepley v State, 807 P.2d 1095, 1100 (Alaska App. 1991); Beltz, 980 P.2d at 481; Smith
v, State, 258 P.3d 913, 917 (Alaska App. 2011). Such a finding is nota pre-requisite to the trial
court or the Panel finding thtat this non-statutory mitigator has been established but such 4
finding, or the lack thereof, remains a consideration. See, O°Connor, 444 P 3d at 234.

25 This consideration is based on Collins v. State, 287 P.3d 791, 796-97 (Alaska App. 2012).
Under Collins such a finding basically constitutcd 2 non-statutory mitigating factor. The
legislature in 2013 added AS 12.55.165(c) and AS 12.55.175(f), which apply to offenses
committed before, on, and after July 1, 2013 and which in effect overruled Collins. But the
Court of Appeals has recognized that this factor can still be considered as part of the totality ol
the circumstances with respect to whether manifest injustice would result if a defendant ig
sentenced within the presumptive range, whether or not adjusted for aggravating or mitigating]
factors. See, State v, Seigle, 394 P.3d 627, 637 (Alaska App. 2017). The Panel’s view is that

this-factor-may._also_similarly be considered in_asscssing the prospects for rehabilitation of 4

defendant convicted of a felony sex offense.

MEMORANDUM AND ORDER
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1. Mr, King is a fitst felony offender,

» “He has-no-material prior criminal-record; as ajuvenileoranadult, - - - - --- - -

His offenses were out of character inasmuch as there is no evidence of any

prior similar conduct,

4. He was in his mid-50°s when he committed the sexual abuse. The Panel
understands that youthfulness is often considered a positive factor in this
regard but is of the general view that what a person has or has not done in the
past is a reasonable indicator of what they will or will not do in the future, and
Mr. King lived for decades without engaging in such conduct,

5. He graduated from high school, was trained as a welder, and earned an

associate’s degree,

He has a very good work history,

He has family ties and support.?

He has a good institutional record overall.

He bas engaged in programs while incarcerated.3?

. He has been continuously employed while incarcerated,

- He expressed remorse and a degree of acceptace of responsibility in 2015

and, perhaps more so, during his allocation before the Panel.

12, He has cxpressed the desire to engage in SOTP and his willingness to do
whatever programs are ordered,

13, He did take the above-noted approach to the trial — which spared LK. from
having to testify,

14, His trial approach was as “slow plea” as characterized by the Court of
Appeals, as he did not actively contest the charges, leading to a largely

oo duevitableouteome.

15. His “low risk” STATIC-2000R test result — only 2.1% - 4.4% of all sex
offenders scored lower, with an anticipated recidivism rate of 1% over the
first five years of release,

16. The PSR author recognized the importance of the STATIC-2000R result,

17, Dr, Smith, an expert in the area of sex offender risk assessments, recognized
and discussed the importance of the STATIC-2000R. result, and his expert
opinion is that Mr, King is a “low risk” to rcoffend, taking into consideration
the STABLE-2007 test results.

18, Dr. Smith noted that statistically the risk of reoffending is further reduced if a
defendant completes SOTP, which he recommends that Mr. King complete
while incarcerated. Mr. King has expressed a willingness to complete a SOTP
and his doing so while incarcerated if made reasonably available to him by
DOC is something that would be ordered by the trial court or the Panel,

W N

—ReeeNs

— O

2 The letters of support submitted with the PSR are somewhat problematic inasmuch as many of
the writers express the view that he is innocent — despite his admissions and convictions - and
there arc references to sexual abuse by others in the extended family.

20 The record reflects that DOC would not make SOTP available to him until he is much closer

to-his-date-ofrelease:

MEMORANDUM AND ORDER
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- - - - 19,Dr.-Smith identified Mr., King’s-risk factors.as access to-a victim, in particular- -- |-

a nude prepubescent/pubescent female, which circumstance can readily be
addressed as a matter of parole and probation conditions and supervision.

20. Dr. Smith’s psychological evaluation of Mr. King resulted in a number of
emotional and mental concerns, but his expert opinion is that all are eminently
treatable, in the community or while incarcerated,

21. The Panel, based on Dy, Smith’s unrefuted expert opinions, does know why
Mr, King committed these offenses,®' and it is extremely unlikely that the
conditions that lead to his sexual abuse of LK, will ever recur.

The Panel found, based on its consideration of the totality of the circumstances,
that Mr, King met his burden of proving by clear and convincing evidence that he has
extraordinary potential for rehabilitation, The Panel noted that Mr. King engaged in utterly
deplorable ongoing sexual conduct with his young vulnerable niece and had a number of
identified mental and emotional problems, but Dr Smith’s unrefuted and credible expert opinions
were that he presents a low risk for reoffending, the risk would be further reduced if he
completed SOTP and safeguards were in place to eliminate his identified risk factors, and that hig
menfal €nd emotional problems Were Teadily treatablc in the community, ™

The Panel then considered whether it would be manifestly unjust, considering the

totality of the circumstances, including the Chaney** sentencing criteria,®® if some adjustment]

3 Such a finding is not necessarily requited per 0’Connor but this is a factor the Panel may
nonetheless consider.,

32 State v. Chaney, 477 P.2d 441, 444 (Alaska 1970).
33 The Alaska Supreme Court in Chaney stated;

Under Alaska’s Constitution, the principles of reformation and necessity of
protecting the public constitute the touchstones of penal administration, Multiple
goals arc cncompassed within these broad constitutional standards. Within the
ambit of this constitutional phrascology are found the objectives of rehabilitation
of the offender into a noncriminal member of society; isolation of the offender
from society to prevent criminal conduct during the period of confinement,
deterrence of the offender himself after his release from confinement or other
pcno]ogicaLtr.eatment,-as.welLas-de.terr.ence-of.othcr_memb.ers_oﬂthe-community

who might possess tendencies toward criminal conduct similar to that of the

MEMORANDUM AND ORDER
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non-statutory mitigating factor.

The Court of Appeals has described “manifest injustice” as meaning a situation|
involving “obvious unfairness,”* which “shocks the conscience;™S which is “plainly unfair;™
and which is “manifestly too harsh,”3” The Court has also recognized that “manifest injustice” i
a subjective standard and hat the descriptive phrases doe not add much to the statutory term —
“manifest injustice,”8

The Panel, recognizing that all SAM 1% Degree and SAM 2™ Degree conduct i
very serious, found that Mr, King’s conduct was particularly serious as: L.K. was very young;
they were family and household members; he was one of L.K.’s primary care providers; L.K,
had special needs of which he was well aware; his conduct was planned; and, his conduct was
ongoing, varied, occurred over a relatively lengthy period of time, and included similar conduct
for which he was natcharged,® . __ __

The Panel addressed Mr. King as an offender in the context of discussing the non-

statutory extraordinary prospects for rehabilitation mitigating factor.

offender, and community condemnation of the individual offender, or in other
words, rcaffirmation of socictal norms for the purpose of maintaining respect for
the norms themselves.

477 P.2d at 444 (citations omitted). See also, AS 12,55.005.
3+ Lloyd, 671 P.2d at 154; Stnith, 711 P.2d at 568; Totemoff v, State, 739 P.2d 769, 775 (Alaska
App. 1987); Moore v, State, 262 P,3d at 221.

35 Smith, 711 P.2d at 568.

% Smith, 711 P.2d at 569; Knipe v. State, 305 P.3d 359, 363 (Alaska App. 2013).

37 Scholes, 274 P.3d at 500.

18 Smith, 711 P.2d at 568-69,

»» The State, as noted above, did not pursue the AS 12.55.155(c)(18)(B) aggravating factor, and

thePanel ts ot finditg the aggravatoraysuchy but the Panel-isrraking thisfindinginthecontexy

MEMORANDUM AND ORDER
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.......... The Panel addressed.the extremely. negative impact. Mr, King’s_conduct has had|_

and likely will have on LK., relying on both the nature of the conduct and L.K.’s mother’s
victim impact statement, finding that L.K. was subjected to horrific circumstances which will
likely result in at least some degree of life-long trauma.

The Panel discussed the Chaney sentencing criteria, prioritizing; the strong
overwhelming community condemnation of Mr. King’s conduct and the need to reaffirm the
societal norms that an adult, an uncle in particular, does not engage in such conduct with a child,
in particular a niece with special needs who is in his care; isolation, at least until he has
sﬁccessfully comﬁlet.éd a SOTP; and, his rehabiiitation, to be addr.essed through related orders
and probation conditions; and also considering individual deterrence, to be addressed primarily
through suspendcd jail time, and general deterrence,

‘The Panel found, given all of the foregoing, that manifest injustice would result i
some "zfdjh'sﬁrfeht_ Wds ~fiot “niade” 10 the composite presumptive —sentence—based —on ~the]
extraordinary potential for rchabilitation non-statutory mitigating factor, So, the Panel accepted
the case on this ground.

The Panel, in sentencing a defendant based on a non-statutory mitigating factor,
employs basically the same analysis as a trial court, weighing the non-statutory mitigating factox

in the same manner as a statutory mitigating factor would be weighed.*® A non-statutory

of ascertaining the seriousness of Mr. King’s conduct based on the evidence in the record,
including his own admissions.

0 See, Garner, 266 P.3d at 1048; Harapat, 174 P.3d at 253-54; Kirby, 748 P.2d at 762-65|
Bossie_v..State, 835 P.2d 1257, 1259 (Alaska App. 1992); Daniels, 339 P.3d at 1030; Lowe v.

State, 866 P.2d 1320, 1322 (Alaska App. 1994); Smith, 711 P.2d at 569-70,

MEMORANDUM AND ORDER
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mitigating factor cannot result in a greater adjustment to the presumptive term than a statutory

mitigating factor,*' which would be one-half of the composite presumptive term in this case.*

The Panel determined, based on the foregoing, that a composite sentence of 44
years, 3 months, and 2 days — one half of the minimum presumptive composite term - would
serve the Panel’s Chaney goals and otherwise be appropriate under the circumstances.

d. Manifest Injustice

Mr. King bears the burden of proving by clear and convincing evidence thaf
manifest injustice would result from imposition of a composite sentence of 46 years, 3 months|
and 2 days In order to satisfy that burden he must show that there are: “articulable spécifid
circumstances that make [him] significantly different than the typical offender within that
category or that make [his] conduct significantly different from a typical [such) offensc,”*

This analysis also involves the Panel determining;

—.. —whether_the sentence, taking into account all of the appropriate sentencing _ __
considerations, including the defendant’s background, his education, his
character, his prior criminal history, and the seriousness of his offensc, would be
obviously unfair in light of the need for rehabilitation, deterrence, isolation, and
affirmation of societal norms.*

With regards to eligibility for discretionary parole under the Panel’s AS
12.55.175(c) authority, Mr. King bears the burden of proving by clear and convincing evidence

that manifest injustice would result if he is sentenced within or below the presumptive range and

1t See, Garner, 266 P.3d at 1048; Luckart, 270 P.3d at 819; State v. Price, 740 P.2d 475, 482
(Alaska App. 1987); Bossie, 835 P.2d at 1258; Beauvois v. State, 837 P.2d 1118, 1122 (Alasks
App. 1992),

12 AS 12.55.155(a).

3 Beltz, 980 P.2d at 480. See also, Knipe, 305 P.3d at 363; Smith, 258 P.3d at 920-21; Moore
262 P.3d at 221; Dancer v. State, 715 P.2d 1174, 1177 (Alaska App. 1986).

=00

*—Moore; 2627P:3d-at221-(quoting Totemoff-739-P:2d-at-775);
> J
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is-not-made eligible for discretionary parole_after g certain_period of time, which eligibility may|

be conditioned on his satisfying certain conditions while incarcerated,*

The Panel found that Mr. King did not show that manifest injustice would result
from imposition of a composite sentence of 46 years, 3 months, and 2 days but he did she show
that manifest injustice would result if he is not made eligible to apply for discretionary parold
Aﬁer serving one-half of that composite term provided that while incarcerated he had
successfully completed a DOC approved SOTP and appropriately participated in mental health
treatment/therapy if made reasonably available to him by DOC,

| "T he Panell in particulér found .that: Mr Ki.ng ha'd'not .sho'wn that his conduct was
materially different from the conduct involved in typical SAM 1 Degree and SAM 2™ Degres
offenses; he did show that he is significantly different than the typical SAM 1* Degree and SAM|
2" Degree offender for the reasons discussed above with respect to the Panel’s cxtraordinary
potential for Teliabilitation fimdings,~butthosefindings ~were-taken—into-full-account -in-that
context and do not warrant further reduction in the composite sentence®® given the Panel’s
assessment of the seriousness of his offenses, the impact of the same on LK., and the Panel’
Chaney goals; and, in view of his age*’ and the finding that he need not be incarcerated for thej

full adjusted presumptive term in order to prevent his recidivating if he complies with the

4s See, Luckhart, 314 P.3d at 1232,

45 The Panel notes that if the Panel were statutorily precluded from finding the extraordinary,
potential for rehabilitation non-statutory mitigating factor then the Panel would basically reach
the same result with respect to the appropriate composite sentence by means of the manifest
injustice if sentenced within the presumptive range, whether or not adjusted for aggravating or
mitigating factors, basis for referral,

47_Mr._King was born on January 22, 1955. It reasonably appeats that he will be less likely oy

able to reoffend at the age at which he could possibly be released on discretionary parole.

MEMORANDUM AND ORDER
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dlscretlonary parole conditions 1mposed by the Panel mamfest mjus’uce would result if he is nof

eligible to apply for discretionary parole after serving one-half of the active jail time imposed.*®
The Panel has issued a Judgement, including orders and general and special
conditions of probation, which is based on the Panel’s findings as set forth herein, Mr. King, pen
the Court of Appeal’s Opinion, has 30 days from the date of the distribution of this
Memorandum and Order to inform the Court if he intends to appeal the Panel’s decision,
IT IS SO ORDERED.

Dated at Ketchikan, Alaska this 10" day of January 2022,

A% c)%@,
2P e
’é’;f) . Trevor Stephens
i, Superior Court Judgc
Administrative Head
CERTIFICATION
Coplas Distributed
pate__{/11/ 22
Yo
Wil
M. Kot
By_ D¢’

a8 Pyt another way, under the totality of the circumstances, service of sentence of approximately]
23 years and 1 % months would salisfy the Pancl’s Chaney goals and otherwise be appropriate i
he has successfully completed a SOTP and appropriately participated in mental health counseling
or therapy if made reasonable available to him by DOC. The Panel did not require successfull
completion of such counseling or therapy as it reasonably appears that the same may necessarily
be ongoing in some form for a considerable period of time, if not the remainder of Mr, King's
life, and Dr, Smith did not recommend that this treatment be completed while incarcerated, as he
did for the SOTP. The Panel notes that its findings presume Mr. King’s continued good behavior

while-incarcerated:
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT ANCHORAGE

State of Alaska, A YT
Plaintiff, CASE NO: 3AN-12-09810CR
Vs. ;O Co /-1122 € /
Mark Wayne King, JUDGMENT AND ORDER
Defendant. OF COMMITMENT / PROBATION
DOB: 01/22/1955 DL/ID: 0344793 ST:AK [JcbL
APSIN: 0344793 ATN: 110887551

Plea: [_] Guilty X Not Guilty [_] No Contest
Plea Agreement: [ ] Yes [X]No [ ] Partial
Trial: @ Court [:] Jury Victim Case

Defendant has been found guilty of:

Offense Conviction Merges
CTN: Date: Offense; Class: DV Entered w/CTN
004 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Xy
Minor 1- Penetrate Vic Undr  Felony
13 Cn
005 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Xy
Minor 1- Penetrate Vic Undr  Felony
13 LI
006 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Y
Minor 1- Penetrate Vic Undr  Felony
13 L
007 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Xy
Minor 1- Penetrate Vic Undr  Felony
13 LIn
008 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Xy
Minor 1- Penetrate Vic Undr  Felony
13 [In
Fage 1 of 8
Ci-470 (8/20) AS 12.55.025; AS 12.55.080-.110: Cr. R.32-32.6;
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009 .05/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Y

Minor 1- Penetrate Vic Undr  Felony

13 [N
010 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Y

Minor 1- Penetrate Vic Undr  Felony

13 LIn
011 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Y

Minor 1- Penetrate Vic Undr  Felony

13 Cn
012 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Xy

Minor 1- Penetrate Vic Undr  Felony

13 CIn
013 09/20/2012  AS11.41.434(a)(1): Sex Abuse Unclassified Yes Y

Minor 1- Penetrate Vic Undr  Felony

13 CIn
014 09/20/2012  AS11.41.436(a)(2): Sex Abuse B Felony Yes Y

Minor 2-Contact, Vict Undr

13 CIn
015  09/20/2012 AS11.41.436(a)(2): Sex Abuse B Felony Yes Y .

Minor 2-Contact, Vict Undr

13 CIn

[] Separate misdemeanor judgment also issued in this case.

Defendant came before the court on (sentencing date) 01/04/2022 with counsel, Rex L Butler, and
the District Attorney present.

SENTENCE

A. INCARCERATION
Itis ordered that the defendant is committed to the care and custody of the Commissioner of the
Department of Corrections for the following period(s):

CTN: Period:

004 27 years and 6 months, with 15 years suspended.

005 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

Page 2 of 8
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~~

006 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

007 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

008 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

009 217 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

010 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

011 27 years and 6 months, with 15 years suspended. The unsuspended days shall be
served

012 27 years and 6 months with 15 years suspended. The unsuspended days shall be
served

013 27 years and 6 months, with 15 years suspended. The unsuspended ____daysshall be
served

014 4 years with 1 year and 6 months suspended. The unsuspended days shall be
served

015 4 years with 1 vear and 6 months suspended. The unsuspended days shall be
served

[X] CTN 005-013: Time to serve is concurrent with time imposed on CTN 004, except for 3
years and 9 months which is consecutive to the time imposed on CTN 004,

CTN 014-015: All time to serve is concurrent with CTN 004, except for 1 day in each of
CTN 014 and CTN 015.

All suspended time is concurrent.
Total unsuspended term of incarceration: 46 years, 3 months, and 2 days.

Defendant to be credited for time already served in this case.

Mr. King is not eligible to be considered for discretionary parole unless made eligible by the 3-
Judge Sentencing Panel. The 3-Judge Sentencing Panel has made Mr. King eligible to apply after
serving one-half of the total time to serve (one-half of 46 years, 3 months, and 2 days) conditioned
on his having successfully completed a DOC approved sex offender treatment program and his

Page 3of 8
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having appropriately participated in mental health counseling or therapy if made reasonably
available to him by DOC,

B. Fines. No fines are imposed.

C. SURCHARGES AND COSTS

1. Police Training Surcharge. The defendant shall pay a police training surcharge to the court

pursuant to AS 12.55.039 within 10 days. Offense before 1/1/19: $100. Offense on or after
1/1/19: $200.

Initial Jail Surcharge. Defendant was arrested and taken to a correctional facility or is being
ordered to serve a term of imprisonment. Therefore, the defendant shall immediately pay a
correctional facilities surcharge of $100 per case. AS 12.55.041(b)(1).

Suspended Jail Surcharge. Defendant is being placed on probation. Therefore, the defendant shall
pay an additional $100 correctional facility surcharge. This surcharge is suspended and must only
be paid if defendant’s probation is revoked and, in connection with the revocation, defendant is
arrested and taken to a correctional facility or jail time is ordered served. AS 12.55.041(c).

Cost of Appointed Counsel. $0. Due immediately. Interest accrues on the judgment at the rate
specified in AS 09.30.070(a) from the date of judgment until paid. Apply for the PFD every year

eligible until this cost is paid in full. [_] The court finds good cause to order the defendant to pay an
amount that is different from the amount in Crim. R. 39(d).

D. LICENSE ACTIONS

E.

F.

Xl No license action imposed.

DNA IDENTIFICATION

If this conviction is for a “crime against a person" as defined in AS 44.41.035, or a felony under
AS 11 or AS 28.35, the defendant is ordered to provide samples for the DNA Registration
System when requested to do so by a health care professional acting on behalf of the state
and to provide oral samples for the DNA Registration System when requested by a
correctional, probation, parole or peace officer. AS 12.55.015(h).

RESTITUTION
he amount of restitution will be determined as provided in Criminal Rule 32.6(c)(2).

HOW AND WHERE TO PAY FINES, SURCHARGES, OTHER COSTS, AND RESTITUTION
Find payment instructions online at www.courts.alaska.gov/trialcourts/.htm, or contact your local court

clerk.

G.

OTHER
No Contact. Effective immediately, and until unconditional discharge, defendant will have no direct

or indirect contact with: L.K. or her immediate family {parents, siblings).

[If convicted of a sex offense crime (AS 12.63.100) or a domestic violence crime (AS 18.66.990), no-
contact with the victim is presumed, unless the court finds on the record that contact is necessary.]
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H. PROBATION

After serving any term of incarceration imposed, the defendant is placed on probation for 15_
years under the following conditions:

GENERAL CONDITIONS OF PROBATION
X] Comply with all direct court orders listed above by the deadlines stated.

Report to the Department of Corrections Probation Office on the next business day
following the date of sentencing, or, if time is to be served prior to probation, report to the

Department of Corrections Probation Office on the next business day following release
from an institution.

X] Secure the prior written permission of a probation officer of the Department of Corrections

before changing employment or residence or leaving the region of residence to which
assigned.

[] Make a reasonable effort to secure and maintain steady employment. If you become

unemployed, notify a probation officer of the Department of Corrections as soon as
possible.

X Report in person between the first day and the tenth day of each month, or as otherwise
directed, to your assigned office of the Department of Corrections. Complete in full a
written report when your probation officer is out of the office to ensure credit for that visit.
You may not report by mail unless you secure prior permission to do so from your
probation officer.

] At no time have under yaur control a concealed weapon, a firearm, or a switchblade or
gravity knife.

Do not knowingly associate with a person who is on probation or parole or a person who
has a record of a felony conviction unless prior written permission to do so has been
granted by a probation officer of the Department of Corrections.

X Make a reasonable effort to support your legal dependents.

Obey all federal, state, and local laws and ordinances.

[] Report all purchases, sales, and trades of motor vehicles belonging to you, together with
current motor vehicle license numbers for those vehicles, to your probation officer.

If this conviction is for a sex offense as defined in AS 12.63.100, submit to periodic
polygraph examinations as directed by a probation officer of the Department of
Corrections. AS 12.55.100(e).

Abide by any special instructions given by the court or any of its duly authorized officers,
including probation officers of the Department of Corrections.
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SPECIAL CONDITIONS OF PROBATION

(] Submit immediately to a urinalysis and/or blood analysis by a medical doctor or medical
laboratory to determine the use of narcotics or other controlled substance when directed to
do so by a probation officer of the Department of Corrections.

Provide blood and oral samples for the DNA Registration System when requested to do so
by a health care professional acting on behalf of the state and provide oral samples for the
DNA Registration System when requested by a correctional, probation, parole or peace
officer. AS 12.55.100(d) and AS 44.41.035.

(L] While in custody, obtain a behavioral health assessment from a Department of Corrections
approved provider. Treatment programs related to your offense/rehabilitation may be
recommended, including but not limited to programs for [] mental health, [] substance
abuse, or [] sex offender treatment. Promptly enroll in the recommend treatment
program(s) that are made reasonably available, Participate in or comply with the treatment
plan(s) including after-care recommendations. [AS 12.55.015(a)(10)]

[] Once out of custody, obtain a behavioral health assessment from a Department of
Corrections approved provider. Your probation officer may recommend treatment
programs related to your offense/rehabilitation, including but not limited to programs for []
mental health, [ ] substance abuse, or [ ] sex offender treatment. Promptly enroll in the
recommended treatment program(s). Participate in or comply with the treatment plan(s).
This may include up to months of residential treatment as well as after-care
recommendations.  This may include outpatient treatment as well as after-care
recommendations. [AS 12.55.100(a)(2)(E)]

] Sign a release of information authorizing the Department of Carrections to obtain results of
all evaluations; to monitor enrollment, attendance, and progress in required programs; and
to receive enrollment, attendance, progress, and discharge records and summaries. The
Department of Corrections may release information from its records to the programs.

X] Upon the request of a probation officer, submit to a search of your person, personal

property, residence or any vehicle in which you may be found for the presence of females
under the age of 16.

Other special conditions of probation:
See attached Special Conditions of Probation.

I. BOND(S)

Any appearance or performance bond in this case:

[l s exonerated.

[0  is exonerated when defendant reports as ordered to jail to serve the sentence.
(0  was forfeited and any forfeited funds shall be applied to the restitution.

X N/A

Page 6 of 8
CR-470 (8/20) AS 12.55.025; AS 12.55.090-.110; Cr. R.32-32.6;
Judgment and Order of Commitment/Probation ~ SC
Case No: 3AN-12-09810CR Defendant: Mark Wayne King



“‘wu : ¥4
g vl 6‘?"{' g.f
J 4,2022 M)%b ,aco/qﬁsg\ E
anuary 4, (‘ — ok

Effective Date Trevor §t’eph ns
Superior Court Judge
Administrative Head of the 3-Judge Sentencing Panel

January 8, 2022
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NOTICE TO DEFENDANT

You are advised that according to the law, the court may at any time revoke your probation for
cause or modify the terms or conditions of your probation. You are subject to arrest by a probation
officer with or without a warrant if the officer has cause to believe that you have violated a
condition of your probation. You are further advised that it is your responsibility to make your
probation officer aware of your adherence to all conditions of probation set forth above.

Sentence Appeal. If you are ordered to serve more than two years in jail, you may appeal the
sentence to the court of appeals on the ground that it is excessive. (However, you may not appeal
the sentence as excessive if it was imposed in accordance with a plea agreement that provided for
a specific sentence or a sentence equal to or less than a specified maximum sentence. If the
sentence was imposed in accordance with a plea agreement that provided for a minimum
sentence, you may appeal as excessive only the part of the sentence that is longer than the
minimum sentence by more than two years.) Your appeal must be filed within 30 days of the date
of distribution stated below. If you are sentenced to serve two years or less in jail, you may seek
review of your sentence by filing a petition for review in the supreme court. To do this, you must
file a notice of intent to file a petition for sentence review within 10 days of the date of distribution
stated below. See Appellate Rules 215 and 403(h) for more information on time limits, procedures
and possible consequences of seeking review of your sentence.

X REGISTRATION REQUIREMENT. Because you have been convicted of one of the
offenses listed in AS 12.63.100, you must register as described in the attached form (CR-
471, Sex Offender and Child Kidnapper Registration Requirements).
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| certify that on

a copy of this judgment was sent to:

(] District Atty

by [ ] mail [] other
[ Defense Atty

by [] mail [] other

(] Pro Per Defendant
by [] mail [] other

(] DOC / Adult Probation
Judicial Assistant:

[ certify thaton __1/11{22.

judgment was sent to:
District Atty by [ mail [] other
Defense Atty 4oy by [] mail [J other

Defendantby [ mail [ other

[1 Exhibit Clerk Adult Probation [ CFEC

[¥] Police/AST Kl Jail [PED

] VPSONVillage Council at

a copy of this

[C] DMV-mail to 3901 Old Seward Hwy, Ste 101., Anch., AK

99503 [] with surrendered license/ID # 0344793 AK

(X] DPS R&I Anchorage by mail with original completed
CR-490 fingerprint form

L
Clerk: (Dfa

CR-470 (8/20)
Judgment and Order of Commitiment/Probation — SC
Case No: 3AN-12-09810CR
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SPECIAL CONDITIONS OF PROBATION
State of Alaska v. Mark Wavyne King, 3AN-12-9810 CR

. While in custody, if requested by the Department of Corrections (DOC), be evaluated by a
DOC approved provider(s) for sex offender treatment and participate in or comply with the
requirements of the recommended treatment program(s) if made reasonably available to you
by DOC. “Participate in or comply,” as used throughout this Judgment, means to promptly
gain entry to, pay for if required and reasonably able, abide by the rules of, appropriately
participate in, and successfully complete the program(s), and it includes signing a consent to
release of information in proper form at the outset for each program so that your Probation
Officer can monitor your compliance with these requirements.

. While in custody, if requested by DOC, be evaluated by a DOC approved provider for mental

health treatment and participate in or comply with the requirements of the recommended
treatment program.

. Once out of custody be evaluated by a DOC approved provider for sex offender treatment
and participate in or comply with the requirements of any recommended treatment program.

. Once out of custody be evaluated by a DOC approved provider for mental health treatment
and participate in or comply with the requirements of any recommended treatment program.

. Do not have contact, direct or indirect, with L.K., her mother or her siblings.

. Do not knowingly reside, temporarily or permanently, in a dwelling with a female under 16
years of age,

. You shall not knowingly have any contact with females under the age of 16 unless it occurs
in the immediate physical presence of another adult who is aware of the circumstances of the
crimes for which you have been sentenced in this case and who has been previously
approved in writing by your Probation Officer to supervise such contact.

. Inform all members of your temporary or permanent household of your criminal history.
Your Probation Officer may discuss the circumstances of your criminal history with your
household members.



No VRA Screening Necessary

-FINGERPRINT VERIFICATION ATTACHMENT TO JUDGMENT
CASE NO: 3AN-12-09810CR

[] District Court Superior Court at Anchorage, Alaska

Plaintiff: _State of Alaska
Defendant: _Mark Wayne King
DOB: 01/22/1955
ATN: 110887551
DOV: 09/20/2012

APSIN: 0344793

DLN/State: 0344793 AK  []CcDL
Send original along with a copy of the judgment to:

Department of Public Safety

Alaska Automated Fingerprint ldentification Section
5700 E. Tudor Road

Anchorage, AK 99507
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INTCRIDG

State v. Mark Wayne King Case No, 3AN-12-9810 CR

SEX OFFENDER AND CHILD KIDNAPPER REGISTRATION REQUIREMENTS
(Attachment to Judgment)

You must register because you have been convicted of one of the sex offenses listed in AS
12.63.100(6) or child kidnapping as defined in AS 12.63.100(2).

WHEN &

* If you are not in jail, you must register by the next working day after you
WHERE Y Jaii, y g Yy g aay y

are convicted. In Anchorage, you must register at the Department of
Public Safety, 5700 East Tudor Road. Outside Anchorage, you must register
with the Alaska State Troopers or the police department closest to where
you live.

» If you are in jail, you must register at the jail during the last 30 days before
you are released.

HOow You must complete a registration form and be fingerprinted and

photographed.

HOW LONG You must comply with the registration laws:

FOR LIFE. After your first registration, you must verify your information
every three months. You must register for life for:
» Committing, attempting, soliciting, or conspiring to commit first
degree sexual assault or first degree sexual abuse of a minor; or
» Murder under AS 11.41.100(a)(3) or AS 11.41.110(a)(3) involving
committing or attempting certain sex offenses; or
» Two or more convictions of sex offenses and/or child kidnapping; or
Three or more convictions of indecent exposure before a child under 16
[] FOR 15 YEARS. After your first registration, you must verify your
information once a year. You must register for 15 years for committing,
attempting, soliciting, or conspiring to commit a sex offense or child
kidnapping if you are not in one of the categories listed above under “for life.”
You must continue to verify your information yearly until you have
complied with AS 12.63.020(a)(2) and provided proof of the unconditional
discharge that is acceptable to the Department of Public Safety.

CHANGE OF | If you move, you must give written notice to the police or Trooper post
ADDRESS nearest to your new residence by the next working day after you change your
residence. If you move out of state, your notice must be sent to the
Department of Public Safety at the address stated below.

QUESTIONS | If you have questions, contact the Division of Statewide Services, Department
of Public Safety, 5700 East Tudor, Anchorage, Alaska 99507. Phone: 269-
0397 in Anchorage and 1-800-658-8892 ou Anchorage

01/042022
Date Judge’s Signature
Trevor Stephens
Type or Print Judge's Name
CR-471 (2/19)(cs) AS 12.55.148

SEX OFFENDER REGISTRATION REQUIREMENTS — Attach to Judgment AS 12.63.010, .020 and .100




